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Today's News

Tuesday, November 30, 1999

Supreme Court Declares Moot a White
Applicant's Lawsuit Over His Rgjection
by U. of Texas

By PATRICK HEALY

Washington

The Universty of Texas a Austin cannot be
punished for usng an unconditutiond affirmative-
action policy to reject awhite gpplicant, so long as
the gpplicant would have been turned down anyway
and the program is not now in use, the U.S.
Supreme Court ruled on Monday.

The unanimous, tersely worded decision reversed an
earlier finding by the U.S. Court of Appedsfor the
Fifth Circuit. That lower court stated that the
university could be sued for rgecting Frangois
Danid Lesagefor aPh.D. program in counsding
psychology, because admissons officids were usng
an impermissble affirmetive-action program &t the
time.

Susan Bradshaw, the university's associate vice-
presdent for adminigtration and legd affars, said
Monday that the Supreme Court had taken "avery
common-sense gpproach” to deciding the issues.
Ms. Bradshaw, who said she had not discussed the
ruling with campus officids yet and was spesking for
hersdf, noted gpprovingly that the Justices did not
base their andysis on Hopwood v. Texas, aruling
by the appedls court that put strict limits on the use
of college affirmative action in Texas. The gppdlate
court had cited Hopwood in its decison favoring

Mr. Lesage.

The Supreme Court, in effect, said Mr. Lesage was
apoor candidate for the Ph.D. program, so the use
of race in the admissons process and the impact of

Hopwood were moot, based on the evidence in the
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Mr. Lesage submitted one of 223 gpplicationsto
begin in the Ph.D. program in counsdling psychology
at the university for the 1996-97 academic yesr.
The university evauated grades, standardized-test
scores, and other factors -- including race -- in
choosing about 20 students to admit. Mr. Lesage
said he was rejected because he was white.

The university submitted evidence showing thet at
least 80 of the gpplicants had higher undergraduate
grade-point averages than Mr. Lesage, and 152 had
higher test scores; 73 had stronger records on both
than he did.

A federd judge dismissed the casein 1997,
concluding that Mr. Lesage was rejected on the
merits, with race playing no role. But the gppellate
court disagreed ayear later, saying the question was
whether the university had used uncongtitutional
racia preferencesthat shut out some students.

But the Supreme Court said the issue was Mr.
Lesage's qudlifications, not whether he was harmed
by anillegd racia-preference palicy.

"[E]ven if the government has conddered an
impermissble criterion in making a decison adverse
to the plaintiff, it can nonetheless defeet liability by
demondrating thet it would have made the same
decision absent the forbidden consideration,”
Monday's decision said.

"The Justices recognized that if the Fifth Circuit's
gpproach had remained intact, and assuming
affirmative-action policies were used in other places,
anybody could become a successful plaintiff smply
by applying to aschool and not being admitted,”
said Ms. Bradshaw of Texas-Audtin.

The Justices did permit Mr. Lesage to pursuein
federa court the question of whether the university
dill usesrace as afactor. Mr. Lesage'slegd plans
were unclear Monday, however; neither he or nor
his lawyer could be reached for comment.
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